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This article is an attempt to stim-
ulate a national dialogue about
how judges can best structure
and manage their courtrooms to
accommodate the needs of self-repre-
sented litigants. The four authors of
this article have worked with and writ-
ten extensively about the judiciary’s
response to self-represented litigants—
persons choosing to appear in court
without alawyer.! The numbers of such
persons have increased significantly
during the past decade. In most states
the majority of family law matters now
include at least one unrepresented
party. Although the situation in
Maricopa County, Arizona (where one
of us presides), may be extreme, it is
instructive: in recent years, roughly 60
percent of al domestic relations cases
involve two unrepresented parties, 30
percent of the cases have alawyer rep-
resenting one side, and only 10 percent
of the cases have lawyers on both sides.
Some laypersons are able to prepare
court documents and present their posi-
tions effectively in court, but many oth-
ersare not. Their lack of knowledge of
the law and its rules imposes burdens on
the judges and court staff. Courts
throughout the country have responded
by providing assistance such as easy-to-
use forms; simplified instructions; print-
ed and online information about sub-
stantive and procedural law; and direct
assistance from court staff, often
referred to as courthouse or family law
facilitators. Much has been written about
these programs, and many of them have
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been evaluated and found to be valuable
to both litigants and the courts.?

However, one issue of particular
concern to trial court judges, and about
which little has yet been written, stands
out: how ajudge can deal with self-
represented litigants in the courtroom
without departing from the judicia role
as aneutral, impartial decision maker.
When a party is unable to present its
case to the court, how can the judge
facilitate the resolution of the matter
without in effect becoming the party’s
lawyer? When there is an imbalance of
knowledge in the courtroom, particular-
ly if one party is represented by coun-
sl and the other is not, how can the
judge manage the trial or hearing
impartially? The judge appears to be
caught in adilemma. If the judge does
not intervene on behalf of the unrepre-
sented litigant, the party may be unable
to present evidence supporting its posi-
tion and manifest injustice may result.
If the judge does intervene, he or she
may be violating the duty of impartiali-
ty and denying the represented party
the benefit of retained counsel.

We have been involved in many dis-
cussions of these issueswith tria and
appellate judges. Tria judges have no
common understanding of the applicable
ethical standards, case law, or practical
techniques to use to ensure that justice
is donein their courtrooms—and to
guarantee that they have not violated or
bent the rules by “leaning over the
bench” to assist a floundering unrepre-
sented party. This article examines the
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applicable code of ethics and case law
and suggests options for trial judges
seeking helpful techniques.

Thisisnot thefirst article to address
thisissue. In 2002 Dr. Jona
Goldschmidt published an article enti-
tled “The Pro Se Litigant’s Struggle for
Access to Justice: Meeting the
Challenge of Bench and Bar
Resistance” in Family Court Review.?
He views judicial reluctance to assist
salf-represented litigants as arising
from the traditional passive role of the
judge in the adversary process and
judges basic antipathy, as lawyers, to
salf-representation. We discuss Dr.
Goldschmidt’s approach and recom-
mendations later in this article. We
hope that these two discussions will
serve as the foundation of arich written
literature on this difficult topic—and
that trial judges will participate actively
in building this body of work.

Aswill become clear in the discus
sion of the case law, many judicial
statements say that self-represented liti-
gants should be held to the same rules
as attorneys. For example, in promul-
gating anew set of formsfor usein
uncontested divorce and paternity cases
in New Mexico, the New Mexico
Supreme Court recently included the
following statement: “A self-represented
person must abide by the same rules of
procedure and rules of evidence as
lawyers. It is the responsibility of self-
represented parties to determine what
needs to be done and to take the neces-
sary action.”* Taken literaly, this
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requirement would bring to a grinding
halt every domestic relations case
involving a self-represented litigant in
New Mexico. Tria judges would wait
for unrepresented litigants to present
their cases as lawyers—with opening
statements, qualified witnesses, direct
and cross-examinations of witnesses
using classic question and answer tech-
niques, properly introduced and identi-
fied documents, and completely proven
cases—before ordering relief. In fact,
this standard is widely ignored by tria
judges, who need to hear litigants' testi-
mony, resolve disputed issues, enter
appropriate orders, and remove the
cases from their court calendars. The
alternative isto routinely dismiss every
case filed without a lawyer.

In fact, trial judges do not even
apply this approach to cases involving
attorneys. Several years ago, former
Florida Chief Justice Major Harding
recounted the following story in con-
vening a statewide conference on self-
represented litigants. A trial judge was
hearing a divorce petition in which the
respondent had defaulted. The wife
presented the matter without counsel
and failed to offer any evidence bearing
on the court’s jurisdiction to hear the
matter. The judge told the wife that he
could not grant her a divorce because
she had failed to establish her entitle-
ment to one, advising her to consult a
lawyer. The woman left the courtroom
in tears. In the next case, alawyer for a
wifein a defaulted divorce failed to
elicit any evidence of the court’sjuris-
diction. The judge noted that counsel
had failed to do so, and the attorney
immediately recalled the client to the
stand and asked her how long she had
lived in the county. The judge granted
the requested divorce. Suddenly aware
of his double standard, the judge called
his bailiff and asked him to quickly
search the courthouse to find the
woman whose case he had just dis-
missed. The bailiff succeeded. The
judge reopened the case on the record,
placed the woman under oath, asked
how long she had lived in the county,
and, after receiving an acceptable

One issue of particular
concern to trial court
judges, and about which
little has yet been written,
stands out: how a judge
can deal with self-
represented litigants in
the courtroom without
departing from the judicial
role as a neutral, impartial
decision maker.

response, granted her divorce.

Why would this common-sense
approach to dispensing justice leave
judges fedling as though they have
departed from their proper judicial
role? Let us review the Canons of
Judicial Ethics and the decided cases to
shed light on the problem.

The Canons of Judicial Ethics

Canon 3 of the American Bar
Association’s Model Code of Judicial
Conduct (2000)° reads. “A judge shall
perform the duties of judicia office
impartialy and diligently.” Subsection
3B sets forth the following Adjudicative
Responsibilities:

(1) A judge shdl hear and decide mat-
ters assigned to the judge except those in
which disqualification is required.

(2) A judge shdll be faithful to the
law and maintain professional compe-
tenceinit. A judge shall not be swayed
by partisan interests, public clamor or

fear of criticism.

(3) A judge shal require order and
decorum in proceedings before the judge.

(4) A judge shall be patient, digni-
fied and courteous to litigants, jurors,
witnesses, lawyers and others with
whom the judge deals in an official
capacity, and shall require similar con-
duct of lawyers, and of staff, court offi-
cials and others subject to the judge’s
direction and contral.

(5) A judge shall perform judicia
duties without bias or pregjudice. A
judge shall not, in the performance of
judicia duties, by words or conduct
manifest bias or prejudice, including
but not limited to bias or prejudice
based upon race, sex, religion, national
origin, disability, age, sexual orienta-
tion or socioeconomic status, and shall
not permit staff, court officials and oth-
ers subject to the judge’s direction and
control to do so. [Commentary: A
judge must perform judicia duties
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Proposed Protocol to Be
Used by Judicial Officers
During Hearings Involving
Pro Se Litigants

Editor’s Note: The following text is the product of
the Pro Se Implementation Committee of the

Minnesota Conference of Chief Judges.

Judicial officersshould use the following protocol during
hearingsinvolving pro selitigants:

1. Verify that the party is not an attorney, understands
that he or sheis entitled to be represented by an attorney
and chooses to proceed pro se without an attorney.

2. Explain the process. “1 will hear both sidesin this
meatter. First | will listen to what the Petitioner wants me to
know abouit this case and then | will listen to what the
Respondent wants me to know about this case. | will try to
give each side enough time and opportunity to tell me their
side of the case, but | must proceed in the order | indicat-
ed. So please do not interrupt while the other party is pre-
senting their evidence. Everything that is said in court is
written down by the court reporter and in order to insure
that the court record is accurate, only one person can talk
at the same time. Wait until the person asking a question
finishes before answering and the person asking the ques-
tion should wait until the person answering the question
finishes before asking the next question.”

3. Explain the elements. For example, in Order for
Protection (OFP) cases: “Petitioner is requesting an Order
for Protection. An Order for Protection will be issued if
Petitioner can show that she is the victim of domestic
abuse. Domestic abuse means that she has been subject to
physical harm or that she was reasonably in fear of physical
harm or that she was reasonably in fear of physical harm as
aresult of the conduct or statements of the Respondent.
Petitioner is requesting a Harassment Restraining Order. A
Harassment Restraining Order will be issued if Petitioner
can show that she is the victim of harassment. Harassment
means that she has been subject to repeated, intrusive, or
unwanted acts, words, or gestures by the Respondent that
are intended to adversely affect the safety, security, or the
privacy of the Petitioner.”

4. Explain that the party bringing the action has the bur-
den to present evidence in support of the relief sought. For
example, in OFP cases: “Because the Petitioner has

requested this order, she has to present evidence to show
that a court order is needed. | will not consider any of the
statements in the Petition that has been filed in this matter. |
can only consider evidence that is presented in court today.
If Petitioner is unable to present evidence that an order is
needed, then | must dismiss this action.”

5. Explain the kind of evidence that may be presented.
“Evidence can be in the form of testimony from the par-
ties, testimony from witnesses, or exhibits. Everyone who
testifies will be placed under oath and will be subject to
questioning by the other party. All exhibits must first be
given an exhibit number by the court reporter and then
must be briefly described by the withess who is testifying
and who can identify the exhibit. The exhibit is then given
to the other party who can look at the exhibit and let me
know any reason why | should not consider that exhibit
when | decide the case. | will then let you know whether
the exhibit can be used as evidence.”

6. Explain the limits on the kind of evidence that can be
considered. “1 have to make my decision based upon the evi-
dence that is admissible under the Rules of Evidence for
courtsin Minnesota. If either party starts to present evidence
that is not admissible, | may stop you and tell you that | can-
not consider that type of evidence. Some examples of inad-
missible evidence are hearsay and irrelevant evidence.
Hearsay is a statement by a person who isnot in court asa
witness: hearsay could be an oral statement that was over-
heard or awritten statement such as aletter or an affidavit.
Irrelevant evidence is testimony or exhibits that do not help
me understand or decide issues that areinvolved in this case”

7. Ask both parties whether they understand the process
and the procedure.

8. Non-attorney advocates will be permitted to sit at
counsel table with either party and provide support but will
not be permitted to argue on behalf of a party or to question
witnesses.

9. Questioning by the judge should be directed at obtain-
ing general information to avoid the appearance of advoca
cy. For example, in OFP cases. “Tell me why you believe
you need an order for protection. If you have specific inci-
dents you want to tell me about, start with the most recent
incident first and tell me when it happened, where it hap-
pened, who was present, and what happened.”

10. Whenever possible the matter should be decided and
the order prepared immediately upon the conclusion of the
hearing so it may be served on the parties.

Note: | daho has developed a draft protocol for itstrial
judges derived from the Minnesota protocol.
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impartialy and fairly. A judge who
manifests bias on any basisin a pro-
ceeding impairs the fairness of the pro-
ceeding and brings the judiciary into
disrepute. Facial expression and body
language, in addition to oral communi-
cation, can give to parties or lawyersin
the proceeding, jurors, the media and
others an appearance of judicial bias. A
judge must be alert to avoid behavior
that may be perceived as prejudicial ]

(6) A judge shall accord to every per-
son who has alegal interest in a pro-
ceeding, or that person’s lawyer, the
right to be heard according to law.

Canon 2A aso mentions impartiali-
ty: “A judge shall respect and comply
with the law and shall act at all timesin
amanner that promotes public confi-
dence in the integrity and impartiality
of the judiciary.”

Nothing in the text of or commen-
tary to these Code sections bears direct-
ly on the issues that concern us.
Unrepresented persons are not men-
tioned, except by implication in
Subsection 3A(7), which enjoins judges
to “accord every [unrepresented] person
... theright to be heard according to
thelaw.” In particular, the Code says
nothing about requiring self-represented
litigants to abide by the same rules and
standards that apply to lawyers. We are
aware of only three ethics decisions or
advisories bearing on our issue. Each of
them emphasizes ajudge’s obligation
to accommodate the needs of self-
represented parties. We found no instance
in which ajudge was disciplined or criti-
cized for relieving a self-represented
litigant of the strict requirements of
procedural or evidentiary rules.

In a1999 Decision and Order
Imposing Public Censure,® the
California Commission on Judicial
Performance reprimanded a San
Bernadino County Superior Court
judge for nine instances of failure to
respect the rights of unrepresented indi-
viduals. All but one of the incidents
arose in the context of criminal matters;
the exception concerned a juror who
was incarcerated for being late to court
without being informed of hisrightsin

a contempt hearing.

In a1997 Advisory Opinion, the
Indiana Commission on Judicial
Qualifications’ concluded, “ajudge’s
ethical obligation to treat al litigants
fairly obligates the judge to ensure that
apro selitigant in a non-adversarial
setting is not denied the relief sought
only on the basis of aminor or easily
established deficiency in the litigant’s
presentation or pleadings.” The opin-
ion, limited to non-adversarial matters,
addressed situations such as alitigant’s
failure to aver that a name change was
not sought for a fraudulent purpose, or
amarried couple’s inadvertent failure
to plead their county of residence. The
commission stressed that a judge has
no obligation to “cater to a disrespect-
ful or unprepared pro se litigant” or to
“make any effort on behalf of any citi-
zen which might put another at a disad-
vantage.” It also stated that ajudge
should not “normally ‘try acase’ for a
litigant who is wholly failing to accom-
plish the task.”

The Minnesota Conference of Chief
Judges Pro Se Implementation
Committee has issued the Proposed
Protocol to Be Used by Judicial
Officers During Hearings Involving Pro
Se Litigants. (See text on page 18.) Far
from requiring self-represented litigants
to follow the same rules as lawyers, it
explains how judges should set up dif-
ferent procedures for them. However,
these procedures preserve the core of
the rules of procedure and evidence,
requiring sworn testimony, allowing for
cross-examination, requiring identifica-
tion of exhibits, and excluding inadmis-
sible evidence.

In sum, the Canons of Judicial Ethics
require judges to remain fair and impar-
tial and to maintain the appearance of
fairness and impartiality, but give no fur-
ther guidance about the meaning of
those terms when unrepresented persons
appesar in court. Two states have estab-
lished guidelines for judges dealing with
unrepresented parties. Both recognize
that fairness and impartiality require the
judge to treat unrepresented litigants dif-
ferently than represented litigants. To

our knowledge, no judge has been disci-
plined for doing so, and one has been
disciplined for failing to respect the
rights of unrepresented persons.

Socia science sheds some interesting
light on thisissue. In a 1988 study of
what causes alitigant to view a proceed-
ing asfair, Tom Tyler found that the abil-
ity to present one's case was much more
important to the litigant than his or her

perception of the judge’s impartidity.®

CaseLaw

In Faretta v. California,® the U.S.
Supreme Court recognized a Sixth
Amendment right, made applicable to
the states through the Fourteenth
Amendment, of self-representation in
acrimina matter. The Court limited
that ruling in 2000 by holding, in
Martinez v. Court of Appeal of
California,© that a convicted person
has no similar right to self-represen-
tation in a direct criminal appeal.

In a speech to the Massachusetts
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All federal and virtudl

all

state courts have precedents
that papers submitted by
pro se litigants will face a
different standard of
judicial review than those
submitted by lawyers.

Conference on Pro Se Litigants on
March 15, 2001, Chief Justice
Marshall of the Supreme Judicial
Court of Massachusetts reviewed the
deep historical roots of the right to
self-representation in this country. In
the early colonies, the right to have a
lawyer was often limited, but never the
right to represent oneself.

All federal and virtually all state
courts have precedents that papers sub-
mitted by persons representing them-
selves will be subject to a different
standard of judicial review than filings
submitted by lawyers. The courts will
construe them as liberally as possible in
favor of the litigant, searching them for
any statement that could constitute a
meritorious claim or defense.’> On the
other hand, appellate courts will not
relieve a self-represented litigant of the
consequences of a default, such as fail-
ure to object to an instruction or ruling
by the trial court.’® In reviewing many
of the reported appellate cases, we
found arich set of judicia views on the
general issue of how trial court judges
should deal with self-represented liti-
gants. Most of the cases are consistent
in outcome even though they may dif-
fer in the reasoning used by the appel-
late court. We found only one case—
from the Illinois intermediate appellate
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court—directly addressing this article's
central issue. Here we present short
summaries of some of the cases.

Newsome v. Farer, 708 P.2d 327
(1985). This case led the New Mexico
Supreme Court to establish the stand-
ard contained in the instructions for the
new domestic relations forms quoted
earlier.* The court upheld the trial
judge's dismissal of the plaintiff’s case
for Newsome's failure to attend a meet-
ing at which the defendant was to pro-
duce documents requested by
Newsome. The court dismissed
Newsome's contention that he did not
understand that he was required to fol-
low the judge’s directions.

Finally, Newsome asserts his belief
that he was not required to attend
production of documents because the
court did not affirmatively order him
to do so. We view this argument as a
disingenuous attempt to invoke spe-
cial privilege because of hispro se
status. He did not claim ignorance or
misunderstanding in thetria court,
and the assertion here conveniently
overlooks the rule that a pro se liti-
gant must comply with the rules and
orders of the court, enjoying no
greater rights than those who employ
counsel. Although pro se pleadings
are viewed with tolerance, apro se
litigant, having chosen to represent
himself, is held to the same standard

of conduct and compliance with
court rules, procedures, and orders as
are members of the bar. Production
of documents was ordered upon
Newsome's request. Even though
one may not be legally trained, com-
mon sense dictates that when a party
petitions the court to enforce aright
to inspect public records, and the
court responds by ordering that
requested documents be produced,
the petitioner is not then free to dis-
regard the arrangements made to
comply with the relief ordered, sim-
ply because the court did not affir-
matively direct the petitioner to
attend. Certainly it does not require
legal training or even any great
degree of intelligence to understand
that documents are not ordered to be
produced in avacuum. Production
necessarily impliesinspection.
Newsome's pro se status does not
require us or thetrial court to assume
he must be led by the hand through
every step of the proceeding he initi-
ated. We rgject his claims of compli-
ance or excuse therefrom because of
his layman’signorance.

At thetrid court, thetria judge clear-
ly did not hold Newsome to the same
standards as those for an attorney. He
gave specid attention to Newsome's dis-
covery requests, fashioning an order for
production of documents very closeto
that requested. He gave Newsome three
separate hearings to attempt to explain
his failure to attend the document disclo-
sure session. The supreme court nowhere
criticized the trid judge for the specia
accommodations given to this self-repre-
sented litigant; it merely held that he was
not entitled to any more.

Bates v. Jean, 745 F.2d 1146 (8th
Cir. 1984). The Federal Court of
Appeals reversed a dismissal of a state
prisoner’s civil rights suit against a
prison guard for cruel and unusual
punishment on the grounds of incon-
sistency of special jury verdicts, even
though the prisoner—representing
himself—did not object to the incon-
sistent verdicts at trial. The court stated
it “usually accord[ed] pro se litigants
somewhat greater flexibility than attor-
neys’ with regard to waiver of objec-
tions, noting that “the question of con-
sistency of special verdictsin this case




requires a greater degree of legal
sophistication than we ordinarily
demand of pro se prisoner litigants.”
The court noted that the trial judge
merely asked the prisoner, “Do you
have anything at this time, Mr. Bates?’
and compared the generality of the
judge's question to the specificity of
another judge’s question in a previous
case involving specia verdicts. There,
the tria judge, addressing counsel,
stated, “ Gentlemen, there seems to be
a discrepancy between the answer to
the interrogatory and the verdict. Do
either of you desire that | explain this
matter to the jury and to ask them to
return to the jury room for further
deliberation?’ In afootnote, the Bates
court stated:

We do not, of course, imply that the
district court has a duty to point out
possible inconsistenciesin special
jury verdictsto al pro se parties.
However, the amount of guidance
given by adistrict court judgeisa
factor to be considered in deciding
whether a pro selitigant is barred
from asserting an issue for the first
time on appeal.

Traguth v. Zuck, 710 F.2d 90 (2d
Cir. 1983). In thisfederad case from the
Second Circuit, the appellate court
reversed the trid judge's denial of a salf-
represented litigant’'s motion to vacate
the entry of default against her. Holding
that the trid judge had abused his discre-
tion, the court stated:

Implicit in the right to self-represen-
tation is an obligation on the part of
the court to make reasonable
allowancesto protect pro se litigants
from inadvertent forfeiture of impor-
tant rights because of their lack of
legal training. While the right “does
not exempt a party from compliance
with relevant rules of procedural and
substantive law,” it should not be
impaired by harsh application of
technical rules. Tria courts have
been directed to read pro se papers
liberally and to allow amendment of
pro se complaints “fairly freely.”
The court’s duty is even broader in
the case of a pro se defendant who
finds herself in court against her will
with little time to learn the intrica-
cies of civil procedure. Zuck had no

reason to know, upon service of the
complaint, that she faced default if
she did not answer within twenty
days. She searched in good faith for
alawyer to represent her and, failing
in that, she responded within that
period diligently, if unskillfully, to
every pronouncement of the court.

Ortizv. Cornetta, 867 F.2d 146 (2d
Cir. 1989). Six years later, the same
court reinforced the same principlein an
even broader rule. The court stated:

At the outset, we note the general
standards—some of which have
only recently emerged from both
Supreme Court and second circuit
decisions—which hold a pro se liti-
gant to less stringent standards than
those governing lawyers. Such has
long been the case with rules gov-
erning pro se complaints (pro se
complaint held “to less stringent
standards than formal pleadings
drafted by lawyers) (pro se com-
plaint held to “less stringent stan-
dards of pleading”), but it has only
been in the past year that courts
have extended this principle to form
ageneral standard. Once apro se
litigant has done everything possi-
ble to bring his action, he should
not be penalized by strict rules
which might otherwise apply if he
were represented by counsel (incar-
cerated pro se petitioner’s notice of
appeal considered “filed” at
moment of delivery to prison
authorities because at that point,
petitioner has done all within his
power to abide by filing require-
ments) (if in forma pauperis relief
is subsequently granted, pro se
complaint deemed “filed” when
received by pro se office).

The court of appeals held that a com-
plaint would be deemed filed when first
received by the clerk’s office, even
though it was returned to the self-repre-
sented filer for correction of a defect.
The corrected filing was not received
until after the running of the statute of
limitations.

Bowman v. Pat’s Auto Parts, 504 So.
2d 736 (Ala. Civ. App. 1987).
Alabama'’s rules of procedure require
that an appeal be filed within fourteen
days of the clerk’s entry of judgment in
the docket, whether or not a party

receives actual notice of the entry of the
judgment. The court ruled that a self-
represented litigant is held to that rule.

Alaska has an interesting series of
cases on these issues.

Breck v. Ulmer, 745 P.2d 66 (1987).
In Breck the Alaska Supreme Court held
that atrial judge has an “explicit” duty
“to advise apro selitigant of hisor her
right under the summary judgment rule
to file opposing affidavits to defeat a
motion for summary judgment” and
that “[a] judge should inform a pro se
litigant of the proper procedure for the
action he or she is obvioudly attempting
to accomplish. . . " The court conclud-
ed that the trial judge's failureto do so
in the instant case was not prejudicial.

Keating v. Traynor, 833 P.2d 695
(1992). The Alaska Supreme Court
applied the same principle to a tria
court’s handling of aletter seeking per-
mission to intervene. The trial court
had a duty to notify the litigant of the
proper procedure for seeking permis-
sion to intervene.

Bauman v. DFYS, 768 P.2d 1097
(1989). The court set an outside limit
on the trial court’s duty in Bauman,
holding that the trial judge had no
duty to warn a litigant of the conse-
guences of failure to respond to a
motion for summary judgment. “To
require a judge to instruct a pro se liti-
gant as to each step in litigating a
claim would compromise the court’s
impartiality in deciding the case by
forcing the judge to act as an advocate
for one side”

In two recent cases, the Alaska court
added to these precedents.

Sopko v. Dowell Schlumberger,
Inc., 21 P.3d 1265 (2001). The court
characterized its prior cases as impos-
ing a“limited” duty on thetrial judge
to assist a self-represented litigant. “We
have imposed some limited duties on
courts to advise pro se litigants of prop-
er procedure, [including] . . . the duty
toinform. . . (1) of specific procedural
defects, . . . and (2) of the necessity of
opposing a summary judgment motion
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with affidavits or by amending the
complaint.” In Sopko the court found
the court’s advice proper.

Callinsv. Arctic Builders, 957 P.2d
980 (1998). Here, the court overturned
atrial court’s dismissal of a notice of
appeal for aprocedura defect in apro
se's second attempt to comply with the
appellate rules. The court stated, “We
are not concerned that specificity in
pointing out technical defectsin pro se
pleadings will compromise the superior
court’s impartiality.”

Wright v. Black, 856 P.2d 477
(1993). The trial judge expressed his
intention to take evidence at a child
support hearing on the paternity issue
raised by the father in an earlier plead-
ing. Neither party objected. On appesl
the father claimed that hisfailure to
object should be excused because of his
lack of familiarity with court proceed-
ings. The court held that if the litigant
had “ attempted to object, or even hinted
that he was unprepared to handle the
paternity issue, then Breck might apply.
While we may relax formal require-
ments for pro se litigants, even apro se
litigant must make some attempt to
assert hisor her rights” (This latter
point was aso emphasized in Noey v.
Bledsoe, 978 P2d 1264 (1999), in
which the court stated that pro se liti-
gants are not excused from “making
good faith efforts to assert their rights”)

Rappleyea v. Campbell, 884 P.2d
126 (1994). The Cdlifornia Supreme
Court, in an opinion written by Justice
Mosk, held that a self-represented cou-
ple from Arizonawould be relieved of a
default judgment entered against them
even though they had not sought relief
within the six-month period alowed by
datute to vacate a default judgment. The
court reasoned that their default had
been caused by the court clerk’s error in
quoting the filing fee for an answer—
thereby causing their timely answer to
be rgected for failure to enclose the
proper filing fee. Justice Mosk stated:

[M]ere self-representation is not a
ground for exceptionally lenient

treatment. Except when a particular
rule provides otherwise, the rules of
civil procedure must apply equally to
parties represented by counsel and
those who forgo attorney representa-
tion. . . . A doctrine generally requir-
ing or permitting exceptional treat-
ment of parties who represent them-
selves would lead to aquagmirein
thetrial courts, and would be unfair
to the other partiesto litigation.

Gamet v. Blanchard, 91 Cal. App.
4d 1276 ( 2001). The appellate court
reversed the triad judge's dismissal of the
plaintiff’s case, citing lack of service of
the court’s order alowing her counse to
withdraw the “ confusing, indeed mis-
leading, nature of the various orders and
communications’ from the court to the
plaintiff, and the plaintiff’s involuntary
pro per status. The mgjority stated:

We further note that pro per litigants
are not entitled to special exemptions
from the California Rules of Court or
Code of Civil Procedure. (Rappelyea
v. Campbell, supra.) They are, how-
ever, entitled to treatment equal to
that of arepresented party. Trial
judges must acknowledge that pro
per litigants often do not have an
attorney’s level of knowledge about
the legal system and are more prone
to misunderstanding the court’s
requirements. When all parties are
represented, the judge can depend on
the adversary system to keep every-
one on the straight and narrow.

When one party is represented and
the other is not, the lawyer, in his or
her own client’sinterests, does not
wish to educate the pro per. The
judge should monitor to ensure the
pro per is not inadvertently misled,
either by the represented party or by
the court. While attorneys and judges
commonly speak (and often write) in
lega shorthand, when a pro per is
involved, specia care should be used
to make sure that verbal instructions
given in court and written notices are
clear and understandable by a
layperson. Thisis the essence of
equal and fair treatment, and it is not
only important to serve the ends of
justice, but to maintain public confi-
dencein thejudicial system.

The confusing, indeed misleading,
nature of the various orders and
communications that Gamet received
from thetria court is particularly

important in light of Gamet's (invol-
untary) pro per status. As noted
above, pro per litigants are not enti-
tled to any special treatment from the
courts. But that doesn’t mean trial
judges should be wholly indifferent
to their lack of formal legal training.
Clarity isimportant when parties are
represented by counsel. How much
more important is it when one party
may not be familiar with the legal
shorthand which is so often bandied
around the courtroom or put into
minute orders?

There is no reason that ajudge can-
not take affirmative steps—for exam-
ple, spending afew minutes editing a
letter or minute order from the
court—to make sure any communi-
cation from the court is clear and
understandable, and does not require
trandation into normal-speak. Judges
are charged with ascertaining the
truth, not just playing the referee. A
lawsuit is not a game, where the
party with the cleverest lawyer pre-
vails regardless of the merits. Judges
should recognize that a pro per liti-
gant may be prone to misunderstand-
ing court requirements or orders—
that happens enough with lawvyers—
and take at least some care to assure
their orders are plain and under-
standable. Unfortunately, the careless
use of jargon may have the effect, as
in the case before us, of mideading a
pro per litigant. The ultimate result is
not only amiscarriage of justice, but
the undermining of confidence in the
judicial system. (citations omitted)

Judge Bedsford, in dissent, lamented
the inconsistent message being sent to
thetria judges:

My colleagues recognize in one sen-
tence the hoary but till vigorousrule
that “pro per litigants are not entitled
to any specid treatment from the
courts,” but devote severa paragraphs
to setting out the kinds of specia
treatment trial judges will be obliged
to accord them under this opinion.

Pro per litigants have become more
common in recent years and seem
destined to become a much larger
portion of the trial court docket than
they have been in the past. It may be
time to reassess our case law regard-
ing them. And while | agree with
much that is said in the majority
opinion, and might be prepared to
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give a second look to our rules
regarding pro per litigants, | think an
ad hoc reversal which tellstrial
judgesto treat pro persthe same as
they treat represented litigants—
only different—accomplisheslittle
in the way of addressing the prob-
lem and does a disservice to the peo-
ple who must deal with pro pers
every day.

Cersosimo v. Cersosimo, 449 A.2d
1026 (1982). Connecticut articulated a
standard similar to that used in the fed-
eral courts. In Cersosimo the supreme
court stated:

Itis“our established policy to allow
great |atitude to alitigant who,
either by choice or necessity, repre-
sents himself in legal proceedings,
so far as such latitude is consistent
with the just rights of any adverse
party. . . .” This does not, however,
mean that we will entirely disregard
the established rules of procedure,
adherence to which is necessary so
that the parties may know their
rights and the real issues in contro-
versy may be presented and deter-
mined (internal citations omitted).

The caseinvolved a petition for a
change in child support and aimony pay-
ments, the former wife represented her-
sdf. The supreme court held that the tria
court had erred in refusing to let the for-
mer wife have physical possession of the
tax returns of the former husband solely
on the grounds that she was representing
hersdlf. Thetria court had appointed an
accountant to review the former hus-
band's financid affairs and report his
annud income. The supreme court then
found that the error was harmless.

Pavilon v. Kaferly, 561 N.E.2d
1245 (1990). In this interesting case the
Appellate Court of Illinois, First
District, Fifth Division, overturned a
jury verdict against a self-represented
litigant because of a series of remarks
by the trial judge that demonstrated
hostility towards the pro se defendant.

Kasson State Bank v. Haugen, 410
N.W.2d 392 (Minn. App. 1987). The
Minnesota Court of Appeals reversed a
tria judge’'s grant of summary judg-
ment to a bank despite the defendant’s

testimony at the hearing that the loan in
question was induced by the bank’s
own fraud. The court also found that
thetrial judge had abused his discretion
in failing to grant the defendant a con-
tinuance to obtain counsel. The court’s
articulation of the standard to be fol-
lowed by thetria judge is similar to
that used in Connecticut: “[] trial court
has a duty to ensure fairnessto a pro se
litigant by allowing reasonable accom-
modation so long as there is no preju-
dice to the adverse party.”

Bullard v. Morris, 547 So. 2d 789
(1989). The Mississippi Supreme Court
held that the chancery court had abused
its discretion in requiring one of the lit-
igantsin a divorce case arising from
irreconcilable differences to appear per-
sonally before a decree would be
issued. The litigants were not represent-
ed by counsel. One was in state prison,
and the other lived in California.

Brown v. City of St. Louis, 842
SW.2d 163 (1992). The Missouri Court
of Appesls, Eastern Division, reviewed a
trial court’s affirmance of a Labor and
Industrial Relations Commission dis-
missal of aclaim for workers' compen-
sation. After noting that the appellant
filed a“nonsensical” brief with “no dis-
cernible relationship to the orders from
which appellant purports to appeal "1
the court noted in typical language that
“[&]lthough an appellant has the right to
act pro se on appeal, he or sheis bound
by the same rules of procedure as attor-
neys and is entitled to no indulgence that
would not have been given if the appel-
lant were represented by counsd,” and
that the appeal was subject to dismissal
for failure to comply with the appellate
rules. The court nonethel ess proceeded
to dispose of the appeal on the merits: it
affirmed the tria court. The court aso
noted that the appellant had been noti-
fied that his original brief did not com-
ply with the appellate rules and was
given an opportunity to file an amended
brief. In sum, while stating the opposite
principle, the court in actuality accorded
the self-represented litigant different
treatment than he would have received

had he been represented by counsdl (the
opportunity to amend his brief and not
dismissing the apped for failureto file
an acceptable brief and record).

Boyer v. Fisk, 623 SW.2d 28
(1981). The same court reversed atria
court’s vacating of a default judgment
entered against a self-represented cou-
ple. The couple had partidly filled in a
form at the courthouse that stated “(no)
cause of action” but did not signit asan
answer to acivil complaint, relying on
assurance from the clerk’s office that
the filing was sufficient and they would
be notified of atrial date. The court of
appeals reinstated the default judgment,
finding that the self-represented litigants
did not exercise reasonable diligence in
relying on the statements of the clerk
and in failing to send a copy of their
“answer” to plaintiff’s counsel as
required on the face of the summons.

Brown v. Texas Employment
Commission, 801 SW.2d 5 (Tex.
App.—Hous. 1990). The appellant
sought to be relieved of procedural
requirements to timely file an appeal of
an administrative determination within
the administrative process, to timely
file an appeal in court, and to join an
indispensable party. The court refused,
stating that a self-represented litigant is
held to the same procedural rules as
one represented by counsel.

Plummer v. Reeves, 93 SW. 3d 930
(2003). The Texas Court of Appedls,
Amarillo, dismissed an appeal because
the pro se appellant, given severd
opportunities, failed to file a brief with
citations to legal authority supporting
her position. The court wrote, “Finaly,
asjudges, we are to be neutral and unbi-
ased adjudicators of the dispute before
us. Our being placed in the position of
conducting research to find authority
supporting legd propositions uttered by
alitigant when the litigant has opted not
to search for same runs afoul of that
ideal, however. Under that circumstance,
we are no longer unbiased, but rather
become an advocate for the party.”

continued on page 42
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Judicial Techniques
(continued from page 23)

Kelley v. Secretary, U.S.
Department of Labor, 812 F.2d 1378
(Fed. Cir. 1987). The U.S. Court of
Appeals for the Federal Circuit similar-
ly held that a plaintiff’s failure to file a
court action within sixty days of notice
of the government’s publication of
notice in the Federal Register deprived
the trial court of jurisdiction to hear the
case, despite the plaintiff’s status as a
pro se litigant.

Waushara County v. Graf, 480
N.W.2d 16 (1992). Wisconsin courts
limit the rule for lenient trestment of self-
represented litigantsto prisoners. Ina
case involving the gppellate court’s con-
Sderation of issues not raised on apped,
the Wisconsin Supreme Court wrote:

While pro selitigantsin some cir-
cumstances deserve some leniency
with regard to waiver of rights, the
rule applies only to pro se prisoners. .
.. We recogni ze that the confinement
of the prisoner and the necessary rea-
sonable regulations of the prison, in
addition to the fact that many prison-
ersare “unlettered” and most are
indigent, make it difficult for apris-
oner to obtain legal assistance or to
know and observe jurisdictional and
procedura requirementsin submit-
ting his grievances to a court. These
concerns have not been extended to
persons who are not incarcerated
(internal citations omitted).

Meyersv. First National Bank of
Cincinnati, 444 N.E.2d 412 (Ohio
App. 1981). An Ohio intermediate
appellate court decision rests on the
same distinction as above. The court
upheld amunicipal court’s dismissal of
plaintiff’s case pursuant to itslocal rule
requiring the submission of a memo-
randum in opposition to a motion to
dismiss. The court wrote:

Appellants argument that as pro se
civil litigants they should receive
special consideration and not be
bound by the same rules as civil liti-
gants represented by counsel is
against the weight of Ohio aswell as
national authority. Pro se civil liti-
gants are bound by the same rules
and procedures as those litigants

who retain counsel. They are not to
be accorded greater rights and must
accept the results of their own mis-
takes and errors. Appellants’ argu-
ment that prisonersin pro se habeas
corpus proceedings do not have to
meet the same procedural standards
as those with counsel isinapplicable
to the case sub judice (internal cita-
tions omitted).

Hodginsv. State, 1 P.3d 1259
(2000). The courts of Wyoming apply a
standard of leniency to self-represented
litigants. The Wyoming Supreme Court
set forth this standard: “The litigant
acting pro seis entitled to ‘a certain
leniency’ from the more stringent stan-
dards accorded formal pleadings draft-
ed by lawyers; however, the administra-
tion of justice requires reasonable
adherence to procedural rules and
requirements of the court.” In this case
the court imposed the sanction of costs
on the litigant for filing afrivolous
appeal, noting that he was familiar with
the rules of appellate procedure and
should be held to account for violating
them by filing an appeal utterly lacking
inlegal justification.

Oko v. Rogers, 466 N.E.2d 658
(I1l. App. 3d 1984). Thisis the only
case we found that is directly on point
for the issue addressed in this article.
The plaintiff, represented by counsel,
sued the defendant doctor, who repre-
sented himself, for medical malprac-
tice. The jury returned a verdict for
the doctor. The plaintiff appealed,
claiming among other things that the
trial judge denied her afair trial by
giving assistance to the defendant in
presenting his case. Because both the
facts and the legal analysisin this
case are important, we include
lengthy quotes from both the mgjority
and dissenting opinions:

Majority: Although the defendant

0N numerous occasions departed

from the rules of trial court practice,

his excursions were usually cut short

by objections which were sustained

and repeated until the defendant

conformed to proper procedures.

The defendant was not permitted to

do as he pleased. Furthermore, the
trial court took steps to make sure

that the defendant’s unorthodox
questions did not confuse the jury.
Whenever necessary, the trial judge
would make his own brief and limit-
ed examination of awitnessin order
to clarify the testimony. The court
also guided the defendant through
parts of his own testimony in order
to avoid along narrative on irrele-
vant matters.

Considerable latitude must be
allowed ajudge in conducting a
trial. The conduct and remarks of
the judge are grounds for reversal
only if they are such as would ordi-
narily create prejudice in the minds
of the jury. We find that the judge
remained within his proper
provinces in the present case. The
judge gave due consideration to the
defendant’s pro se status but was
never reluctant to sustain the plain-
tiff’s objections when necessary.
Although the judge would carefully
explain to the defendant why certain
objections were being sustained,
there is no evidence that he conduct-
ed the defendant’s case for him or
failed to remain impartial.

Asany judge or lawvyer knows, the
conduct of ajury trial with apro se
litigant who is unschooled in the
intricacies of evidence and trial
practice is adifficult and arduous
task. The heavy responsibility of
ensuring afair trial in such asitua-
tion rests directly on the trial judge.
The buck stops there. Thereis no
law that requires alitigant to have a
lawyer. The lawyer for the opposing
side cannot be expected to advise
the opposing party who is pro se.
The judge cannot presume to repre-
sent the pro se party. In order that
thetrial proceed with fairness, how-
ever, the judge finds that he must
explain matters that would normally
not require explanation and must
point out rules and procedures that
would normally not require pointing
out. Such an undertaking requires
patience, skill and understanding on
the part of thetria judge with an
overriding view of afair trial for
both sides. We believe that Judge
Cerri adequately faced up to that
high responsibility in this case (foot-
note and citation omitted).

Dissent: At the conclusion of her
examination of defendant, the trial
court explained to defendant the tac-
tical alternatives available to him—
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i.e,, that he could wait and testify asa
part of his own case or he could give
direct testimony at the conclusion of
plaintiff’s examination of him.
Defendant indicated that he wanted
to testify right then, and the tria
judge proceeded to question defen-
dant at length about his post-opera-
tive treatment of plaintiff and about
her progress under that treatment.
Thus the court conducted the direct
examination of defendant. Later,
while defendant was attempting to
cross-examine plaintiff’s expert med-
ica witness, defendant started to read
from an article that had not been
introduced into evidence. After sus-
taining plaintiff’s objection to defen-
dant’s questions, the court told defen-
dant, “Ask himif heread it and is
familiar with the article, Doctor, the
operation procedure.” During subse-
guent cross-examination of the same
witness, defendant attempted several
times to ask the witness whether his
responsibility to his patient did not
end when she terminated her relation-
ship with him. After several versions
of the question were objected to by
plaintiff and the objections sustained
by the court, defendant asked, “Is
there any way | can accomplish
that?’ and the court advised defen-
dant, “Ask him what is customary.”
Following plaintiff’s redirect exami-
nation of the witness, defendant had
no recross, but the trial court asked
severa questionsto clarify certain
details of surgica procedure which
had been mentioned by the witness
on redirect. In effect, the court con-
ducted the recross examination for
defendant.

During another occasion, while
defendant was questioning his own
expert witness, Dr. McSweeney, the
court overruled an objection by
plaintiff to the form of a question
asked by defendant relating to the
surgical procedures the witness
would use, and then the court pro-
vided defendant with the correct
form by adding, “Based on the stan-
dards of our local community.” At
the close of Dr. McSweeney's testi-
mony, plaintiff moved that the testi-
mony be stricken as not relevant to
the issue of the prevailing standard
of care for areasonably well-quali-
fied surgeon. The court stated:
“Well, normally if | had alawyer sit-
ting there, | would—you might be
technically correct. You might be
correct. With Dr. Rogers, who at

least in his artful questioning, | think
the concept is sufficiently estab-
lished in the record to allow that tes-
timony to stand.” It is apparent to us
that the trial court did not hold
defendant to the same rules of pro-
cedure as he would have an attorney
in determining the relevancy and
admissibility of this evidence. To
condone such actions of the trial
court hereisto invite pro serepre-
sentation in difficult trials which
would make a mockery of the judi-
cia process, even though to fully
inform ajury is acommendable pur-
pose. Defendant was entitled to a
fair opportunity to present his evi-
dence, but nothing more. If he was
insufficiently versed in legal proce-
dure to place his evidence before the
jury pursuant to the ordinary rules of
procedure, then he was not entitled
to have the court assist him by
phrasing questions, by conducting
the examination of witnesses, or by
specia rulingsin his favor.

Without unnecessarily lengthening
this opinion with additional exam-
ples, itismy firm belief the trial
court overstepped the bounds of
judicial discretion in assisting defen-
dant with the trial of this cause, and
accordingly, that plaintiff is entitled
to have the judgment reversed and a
new trial granted.

A Suggested Synthesis

What does al this mean? In review-
ing the case law, we were struck with
the large number of instances in which
appellate courts reversed tria judges
who were short or summary in their
rejection of the causes of unrepresented
litigants. Trial courts are expected to
lean over backward (if not “lean over
the bench”) to identify meritorious
issues hidden in the presentations of an
unrepresented litigant. This comports
well with the ethical requirement in
Canon 3A(7) that the judge “ shall
accord to every person who has alegal
interest in aproceeding . . . theright to
be heard according to law.”

The courts appear to espouse three
different standards for limiting the
judge's duty to actively seek out the
merit of an unrepresented litigant’s
case. The mgjority position is that self-

represented litigants will be treated the
same as attorneys. The minority posi-
tion, taken by the federal courts,
Alaska, Connecticut, and Minnesota (as
articulated by Minnesota), is that “[&]
trial court has a duty to ensure fairness
to apro se litigant by allowing reason-
able accommodation so long as there is
no prejudice to the adverse party.” The
very minority view is taken by Ohio
and Wisconsin: standards applied to
prisoners and other unrepresented liti-
gants differ (more flexible and less
flexible, respectively). We do not
believe this third position can withstand
careful analysis. Prisoners operate
under a number of factors not imposed
on other citizens, and courts should be
solicitous of their right to access to the
courts to present grievances, but other
citizens should have equal accessto
judicia remedies.

Thefirst two positions differ quite a
bit from each other. The first takes the
view that it is best when ajudge
accords the self-represented litigant no
“special treatment.” Exceptions exi<t,
but they are limited. The emotional
message that seems embedded in the
majority view is that self-representation
isavoluntary choice, it is moreover a
foolish choice, and litigants who put
themselves in this position “deserve’
the consequences of that choice. The
minority view is the opposite: ajudge
has a duty to accommodate the special
circumstances of the unrepresented liti-
gant up to the point that such accom-
modation infringes on the rights of the
other side. The emotional message in
minority view opinionsisthat a per-
son’s lack of counsel likely is not vol-
untary and is instead the result of alack
of means—but that even if voluntary,
self-representation is a choice vouch-
safed by the Constitution. The court
has an obligation to provide as fair a
process for the uninformed and unso-
phisticated citizen as for the one who
can afford the most accomplished and
aggressive attorney.

These contrasting standards give
very different messagesto the trial
judge attempting to cope with an
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unrepresented litigant in the courtroom.
Thefirst posits abasicaly passive role
for the judge, with the litigant bearing
the burden of becoming sufficiently
familiar with the law, rules of proce-
dure, and rules of evidence to function
as alawyer. The second instructs the
judge to aid the unrepresented litigant,
who cannot be expected to perform asa
trained lawyer would, in every way
short of prgjudicing the opponent. It is
no accident that Minnesotais the only
state to generate a protocol for judges
dealing with self-represented litigants;
its protocol follows from the standard
articulated in its appellate case law.

In fact we think that these different
standards have even less impact in the
appellate court holdings than the above
review suggests. In every case summa
rized above, the “majority rule” appears
to be dictum. It isaformulaintoned
after the court announces its decision.
The analysisin the court’s ruling does
not focus on the standard to which
attorneys will be held. The statement
that self-represented litigants will be
held to the standard of an attorney
seems, instead, to be merely a short-
hand phrase for stating that the court
will not let the unrepresented litigant
use his or her status as a reason to avoid
application of a particular procedural
rule. The holdings of the cases summa:
rized here can be synthesized into the
following six basic propositions:

o The law must produce a consistent
outcome for al litigants, regardless of
their legal representation, based on the
law and facts of their case. The red
message behind the statement that self-
represented litigants must follow the
same rules as attorneys is the funda-
mental idea that an unrepresented liti-
gant cannot obtain relief from the court
in cases in which a party represented
by an attorney would not prevail. The
outcome of the matter should be direct-
ly related to the merits of a party’s
case. An unrepresented party must meet
the same legal standards for obtaining a
judicia remedy as a party represented
by counsel and should receive no sym-
pathy or other advantage because of
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choosing to proceed without alawyer.

« The“hard” procedural bars—per-
taining to statutes of limitations, avail-
ability of administrative remedies, and
time limits for filing an appea—apply
equally to unrepresented and represent-
ed litigants. Some of the cases do not
support this principle, but the majority
do. These procedural bars are funda-
mental rules governing the legal
process. For the most part, appellate
courts are uncomfortable applying
them differently to different parties for
any reason—and particularly not
because they are or are not represented
by counsal.

« “Soft” procedural bars—pertain-
ing to contemporaneous objection, rais-
ing issues on appeal, or vacating a
default judgment—can be mitigated for
unrepresented litigants. The issue
becomes murkier when it involves fail-
ure to preserve error by stating an
objection on the record in the trial
court, or in applying the standard for
relief from a default judgment. Whether
or not to apply these matters falls with-
in the equitable discretion of the trial
court. An appellate court can dways
decide an issue not raised by a party
when it discovers “fundamental error.”
It can waive the contemporaneous
objection rule for the same reason.
Relief from a default judgment does
not create the same degree of prejudice
to the other party as overturning a deci-
sion on the merits. So, in exercising
inherently equitable principles, judges
are more likely to consider the igno-
rance and inexperience of an unrepre-
sented party. If the unrepresented party
did all that a reasonable person in the
situation could do, that factor will
weigh in the person’s favor. If the indi-
vidual appeared to scorn the court’s
rules and directives, the facts will
weigh in the other direction. Thisisas
it should be.

« Courts will grant unrepresented
litigants enormous leeway in both form
and content of the documents they file.
This standard is universally observed.
Of course courts cannot and will not
assert aclaim for a party that the party

has not raised. Thisisthe point of the
Alaska cases, imposing the duty to
assert individual rights on the self
represented litigant.

« Judges will help assure that aliti-
gant has an opportunity to present evi-
dence in court, so long as the judge
does not prejudice the other sidein
doing so. The only reported case we
discovered is Oko v. Rogers. We repeat
the majority’s analysisin that case:

Asany judge or lawyer knows, the

conduct of ajury trial with apro se

litigant who is unschooled in the
intricacies of evidence and tria prac-
ticeisadifficult and arduous task.

The heavy responsibility of ensuring

afair trial in such a situation rests

directly on thetria judge. The buck
stops there. Thereisno law that
requires alitigant to have alawyer.

The lawyer for the opposing side

cannot be expected to advise the

opposing party who is pro se. The
judge cannot presume to represent

the pro se party. In order that the trial

proceed with fairness, however, the

judge finds that he must explain mat-
ters that would normally not require
explanation and must point out rules
and procedures that would normally
not require pointing out. Such an
undertaking requires patience, skill
and understanding on the part of the
trial judge with an overriding view of
afair trial for both sides.

« Judicial efforts to enable unrepre-
sented litigants to present their cases
should be limited to assistance to the
party in accomplishing the party’s own
strategy, not in suggesting a different
or better strategy. So long as the judge
is merely facilitating the unrepresented
litigant’s presentation of his or her own
case—as the litigant has conceived it—
the judge can be seen to be giving the
party “legal information” about how to
do in court what the party seeksto
accomplish. The judge would lose his
or her impartiality and “become the
advocate’ for the unrepresented liti-
gant if the judge gives “legal advice”
such astactical or strategic recommen-
dations for how the case should be pre-
sented—what witnesses to call, what
arguments to make, what additional
evidence to seek.




Asthe mgjority in Oko v. Rogers
pointed out, the trial judge can ensure
the self-represented litigant’s right to be
heard without departing from the
judge's duty to remain impartial. The
duty of ensuring both parties’ right to
be heard is not inherently in conflict
with the duty to remain impartial. We
believe this position will be adopted by
other appellate courts when and if they
address the practical problems facing
the trid judge in similar cases. We also
believe that trial judges can use a num-
ber of practical techniques to reduce
the appearance of such a conflict.

Judicial Techniques

As noted earlier, our analysis of
issues facing the trial judge is some-
what different from that of Dr.
Goldschmidt in his Family Court
Review article. Although we agree that
trial judges cannot maintain a passive
role, we do not necessarily espouse all
of his specific recommendations for a
more active role for judges and court
staff .16 We address some of his recom-
mendations in the following discussion,
which is divided into three areas: gen-
eral principles, specific approaches to
cases involving two unrepresented liti-
gants, and cases involving the more dif-
ficult situation where one party is rep-
resented and the other is not.

General Principles

« Prepare. Pro se casesrequire a
much more active role on the part of the
trial jJudge—who must master the sub-
stantive law applicable to the case.
When handling a case with two well-
prepared lawyers, thetria judge can
depend on counsdl to identify the legal
issuesinvolved, but thisis not so with
cases in which no lawyers appear. The
judge has the full responsibility for
knowing and explaining the law. Most
self-represented litigants appear in a
few types of cases: family law (includ-
ing divorce, paternity, child custody,
child and spousal support, and domestic
violence); traffic and misdemeanors,
landlord/tenant; and small claims. In

most urban aress, judges handle these
calendars as regular assignments and
consequently are steeped in the law and
process related to each case type.
However, ajudge called to cover for a
sick or absent judge in one of these
assignments may be in an awkward sit-
uation unless the judge has reviewed the
legal elements and standards governing
the matters likely to arise.

« Provide the parties with guide-
lines. In pro se casesit is helpful for
the judge to explain the applicable
substantive and procedural principles.
When both parties are represented by
counsel, thisis not necessary; each
attorney is aware of the requirements
and can be expected to address them.
Unrepresented litigants may need
more. By presenting background at the
beginning of the hearing, the judge
neutrally aids both parties. Much of
this information can be given to the
parties in writing before the hearing or
trial. The following items are particu-
larly helpful:

oA basic primer on courtroom pro-
tocol, addressing who sits where in the
courtroom, how to behave (rising when
the judge enters and leaves the court-
room; not interrupting another person
who is speaking), order of events (the
moving party presentsfirst), how to
state objections, attire, and other mat-
ters the judge considers important (for
example, gum chewing).

o Basic rules for evidence presenta-
tion, including the burden on the mov-
ing party to prove entitlement to relief.
Many litigants literally expect the trial
judge to be omniscient—to “know” the
truth behind all matters without need-
ing evidence. They should be instructed
that the judge will rule based only on
the evidence presented. The judge
may explain the different types of
evidence—testimony, documents,
exhibits—and how each is presented to
the court. (Item 6 in the Minnesota pro-
tocol briefly describes the more impor-
tant rules of evidence.)

oA list of elementsthat must be
proved in order to obtain relief. This
section should be short and clear, with

no explication of legal nuances. For
example, amotion to modify child sup-
port must establish a change in the non-
custodid parent’s financia situation and
show why the custodia parent should
receive increased support. Where possi-
ble, the list should explain what evi-
dence can prove the elements, such asa
pay stub, tax return, and the like.

Judge Albrecht combines the latter
information with a minute entry notify-
ing litigants of the date and time of the
hearing or trial. She uses standard word
processing templates for recurring situa:
tions, so her staff can easily include the
pertinent information in any printed
communication. Providing the materials
in advance gregtly increases the likeli-
hood that the parties will be prepared to
proceed when the case is called. Some
courts provide these materials on a
website, and others make them avail-
able at a“self-help center” in the court-
house. Whatever the form, it is hel pful
either to provide the information in
writing or to give the parties written
notice of the location of the material,
their duty to review it before the hearing
or trid, and where additional copies or
information are available.

Even if materials have been provided
in advance, the hearing or trial should
begin with the judge’s review of al
three topics—explaining how the pro-
ceeding will be conducted, the legal ele-
ments of the matter, and types and
forms of acceptable evidence. Judge
Albrecht explains that each party will
have an opportunity to present its posi-
tion (or tell its story), that she will ask
questions as needed to obtain additional
information, and that she will apply the
rules of evidence in deciding what
weight to give the evidence presented.”
She dso explains that she may interrupt
either party—if she believes she does
not understand the point being made,
has heard enough on the point, or if she
believes the party is going into an area
that is not legally relevant—and ask that
the individual move to the next point.

To the extent judges give genera
instructions in advance to both parties,
they minimize the likelihood that their
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instructions can be perceived as favor-
ing one party. The Minnesota Protocol
on page 18 provides an excellent out-

line for these preliminary instructions.

« Conduct the proceeding in a struc-
tured fashion based on the required
legal elements. We suggest that the
judge provide the parties with an out-
line of the decision-making process and
follow it explicitly during the proceed-
ing. To continue with our child support
example: The judge would state that
the first determination is whether the
court has jurisdiction to decide the
case, then whether financia circum-
stances of the non-custodial parent
have changed, and finaly, if so, what
change in monthly child support
would be appropriate. After taking tes-
timony on the first issue, the judge
would clearly state, “Let the record
show that the court has jurisdiction in
this case” After hearing testimony on
the non-custodial parent’s changed
income, the judge would conclude that
phase of the proceeding with, “I find
that Mr. Jones's income has increased
from $X per month when child sup-
port was first established in this case
in 1999 to $Y per month today.” Then
the judge would announce the guide-
line child support amount and invite
the parties to give reasons, if any, for
departing from them. At the end, the
judge would announce the final resuilt:
“The child support guidelines call for
monthly support of $Z in these circum-
stances. | find no reason to deviate
from the guidelines. | order an increase
in Mr. Jones's monthly child support
from $Q to $Z.”

Attorneys of course are aready
familiar with this outline and address all
of the topicsin the course of presenting
the case. Using this approach will
enable the judge to structure the pro-
ceeding for both parties and set clear
boundaries for arguments and presenta-
tions; it will help them focus on the spe-
cific topic being addressed. Any extra
time required for the judge to establish
this agenda will be more than offset by
the reduced time needed for the parties
to present evidence and arguments.

Judges may want to use visual aids
to assist the parties in understanding
and following the issue outline.
Richard Zorza discusses the options of
flipcharts and more highly automated
alternatives in his book.18

« Create an informal atmosphere for
the acceptance of evidence and testimo-
ny. Dr. Goldschmidt recommends that
the forma rules of procedure and evi-
dence be relaxed for cases involving
self-represented litigants. We agree and
suggest that the judge can easily accom-
plish this by using informal language.
By stating, “1 will give each of you a
chance to tell me what you think | need
to know to decide each of theissuesin
thiscase,” the judge can create an infor-
mal environment for accepting evidence.
Any party can object at this point and
insist on following the rules of evidence,
but thisis unlikely. In the absence of
objection, the parties can waive the rules
of evidence regarding following the tra-
ditional question and answer format,
establishing a foundation for introducing
documents and exhibits, qualifying an
expert, and the like.

Generdly, such an introductory
statement will suffice because issues of
privilege rarely arise in most mattersin
which litigants typically self-represent.
However, judges may need to deal more
explicitly with hearsay. Hearsay will be
excluded if a party objects, but it is oth-
erwise probative—if a party does not
object, ajudge or jury may consider
hearsay evidence. Does the judge have
aduty to inform the parties of this rule?
The Minnesota protocol suggeststhat a
judge do so but does not require specif-
ic notice. We suggest the judge'sinitia
advice to the parties include such lan-
guage but not that the court bring it to
the attention of the parties. The initia
instruction should suffice.

« Ask questions. Judges should
freely ask questions of unrepresented
parties and their witnesses. When
judges make clear to the parties at the
beginning of the hearing that they will
ask questions—and explain why (to
make sure they have the information
they need to make a decision)—

chances are minimal that their apparent
impartiality could be impaired. The
Minnesota protocol suggests that the
judge pose questions in the most gener-
a form to avoid the appearance of
leading a party or witness to a particu-
lar conclusion.

« Provide written notice of further
hearings, referrals, or other obligations
of the parties. Optimally, the parties
will leave the courtroom with an order
or minute entry documenting the next
court date, the court’s referral to
another service or resource (such as
the court’s self-represented litigants
support office, a courthouse facilitator
program, or an aternative dispute
resolution program), and any other
obligations the parties may have (such
as preparing and serving further papers
or proposed orders).

Dr. Goldschmidt suggests that
judges call witnesses and conduct “lim-
ited independent investigations” if they
believe either processis necessary to
discover the truth of a matter. We do
not endorse this suggestion. A judge
should feel free to ask questions of a
witness aready in the courtroom and
should be prepared, in special circum-
stances, to continue a matter to alow a
party to secure the presence of an addi-
tional witness. But we do not believe
it proper for ajudge to decide an
additiona witnessis needed and to
subpoena or call that witness. Nor do
we think it possible for the judge to
conduct an independent investigation
without losing the appearance of
impartiality.

CasesInvolving Two
Unrepresented Parties

We suggest these additional proce-
dures for cases involving two unrepre-
sented parties.

« Swear both parties at the begin-
ning of the proceeding. When both par-
ties are sworn, distinctions between
their arguments and their testimony are
not necessary. All statements made by
the parties can now be considered as
evidence. The judge should explain that
the parties must remember they are
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under oath throughout the hearing or
trial and that anything they say—as a
guestion, statement, or argument—
must be truthful.

« Maintain strict control over the
proceedings. Most self-represented liti-
gants are respectful of the court and will
conduct themselvesin a dignified man-
ner. However, especially in family law
meatters, emotions often flare, and the
judge should quickly terminate argu-
ments and calm anger. Recessing for a
moment may be necessary to give the
parties a chance to regain their compo-
sure. The judge must be alert and set
and enforce clear ground rules, espe-
cidly that the parties may not interrupt
each other and that each will have an
opportunity to be heard. The judge may
need to use the contempt power or
authority to dismiss the lawsuit for
abuse of the legal process as a threat to
restrain inappropriate behavior.

« Remain alert to imbalances of
power in the courtroom. The judge
must ensure that both sides have a full
opportunity to present their points of
view, especially where it is clear that
one of the parties has more power
(relationships involving domestic
abuse, disputes in which one party is
far more sophisticated than the other, or
situations in which one of the parties
has alimited knowledge of English).
Judges should make a special effort
here to ask the less powerful party its
views on each issue or even to draw out
those views with follow-up questions.
The judge should not rely on the
party’s ahility to take the initiative or to
speak proactively. In extreme cases, the
judge should continue the matter and
seek pro bono legal representation for
one or both parties.

Cases | nvolving Represented and
Unrepresented Parties

Most tria judges find cases with
unequal resources most difficult, as
illustrated in Oko v. Rogers. Problems
arise when counsel advocate for their
clients to prevent unrepresented liti-
gants from adducing testimony or
other evidence to support their cases.

Judges can use a number of different
approaches to ensure that unrepresent-
ed litigants fully present their case
without negating altogether the value
of counsel for represented parties.
Counsel must fully represent the client,
leading in presentation of testimony,
documents, and exhibits; cross-exam-
ining testimony presented by the
unrepresented party; and arguing the
legal and factual merits of the client’s
case. In terms of the minority standard,
the judge accommodates the special
needs of the self-represented party but
does not prejudice the case of the rep-
resented party. The represented party is
not prejudiced, in the legal sense of
that term, by the introduction of the
other side’s evidence. That is what the
hearing and trial are for. The represent-
ed party retains an unfettered opportu-
nity to object to the admissibility of all
evidence offered.

We recommend as afirst principle,
as the Minnesota protocol provides, that
all casesinvolving self-represented liti-
gants be handled in the same fashion,
whether or not the other party retains
counseal. The most serious problems
arise when judges conduct the case as if
both sides are represented by attorneys
but find, as in the Oko case, they must
intervene repeatedly in order to enable
the non-lawyer to function in the pro-
ceeding. When this occurs, the lawyer
must accommodate to the informal set-
ting established by the judge. The
lavyer may lead the client and witness-
es through testimony, cross-examine the
opposing party and its witnesses, make
objections to testimony or documents,
and argue the merits of the client’s case.
Most attorneys recognize the need for
the judge to proceed informally, but a
few will insist that the proceeding be
conducted in strict compliance with the
rules of evidence. The judge has severa
options in dealing with this objection.

« Convince the attorney of the bene-
fits of proceeding informally. The judge
can call the attorney to the bench,
explain the reasons for the informal
structure, and convince the lawyer to
withdraw the objection. The judge can

point out that going through the ques-
tion and answer process will take much
more time—for the judge, the attorney,
and the attorney’s client—and could be
much more difficult and frustrating for
everyone concerned.

. Overrule. The judge can overrule
the objection on the grounds that it
would be awaste of judicia resources
to proceed in formal compliance with
the rules of evidence.

« Set specia ground rules for the
conduct of the proceeding under the
rules of evidence. The judge can
inform counsel that if the matter pro-
ceeds under the formal rules of evi-
dence, the lawyer will be required to
explain to the unrepresented litigant
the basis for any objection the attorney
makes, with enough detail so that the
unrepresented litigant can take whatev-
er corrective steps are needed to pro-
ceed. For example, if the attorney
objects to aleading question, the attor-
ney would need to explain the objec-
tion sufficiently so the self-represented
party would be able to pose an appro-
priate non-leading question.

Thisis not the same as requiring
counsel to assist the unrepresented iti-
gant by formulating that party’s ques-
tions. It merely makes counsdl responsi-
ble for explaining, in whatever depth
necessary, the nature of counsel’s objec-
tion. The judge, as well, will help
assure that the unrepresented litigant is
equipped with the tools needed to get
all evidence before the judge for afair
determination of the matter. The judge
should explain to counsel that counsel
may decide at any time during the pro-
ceeding to abandon the objection and
proceed informally from that point.

« Refuse to uphold objections to the
form of questions or testimony. The
judge can decide not to entertain objec-
tions to the form of questions or testi-
mony and limit such objectionsto only
the admissibility of the evidence itsdlf.
For instance, if the attorney objectsto the
manner in which the salf-represented liti-
gant attempts to introduce a document,
the judge can cut to the ultimate ques-
tion: “Counsel, does your client contend
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that this document is either inadmissible
or something other than what it purports
to be?” The lawyer thus can protect the
client’sinterests without prolonging the
process or requiring the judge to provide
additional assistance to the litigant.

« Useleading questions or prompts
as often as necessary to remind the
unrepresented litigant to present evi-
dence in amanner consistent with the
rules of evidence. This should be alast
resort but, as Oko illustrates, is proper.
Judges should try all other approaches
first because these generally produce
less cumbersome, less frustrating, and
less contentious hearings and trials. But
if counsdl refuses to cooperate with the
other approaches introduced by the
judge, the judge will have established
on the record the need for measures to
ensure the unrepresented litigant’s right
to be heard.

« Offer the unrepresented litigant the
option of acontinuance if necessary.
This could mean reconvening later the
same day or returning to court another
day. If, for example, an unrepresented
litigant does not have the witnesses pre-
sent to authenticate a document or photo-
graph and counsdl insists on the need for
such authentication, the judge can offer
to continue the matter long enough for
the litigant to contact and summon the
necessary witnesses. This approach puts
additional pressure on counsel to berea
sonable in voicing objections and
enables the judge to demonstrate doing
whatever is necessary in order to main-
tain alevel playing field within the court-
room. Counsel will have to weigh the
delay and expenditure of additional time
and money to return to court againgt the
possibility of discovering weaknessesin
the documents or exhibits introduced.

« Allow or help obtain assistance for
the unrepresented litigant. The
Minnesota protocol recognizes the
potential benefit of afriend or counselor
who can sit with the litigant at counsel
table. The assister is not alowed to ask
questions or argue on behalf of theliti-
gant but may provide advice on the form
of questions and the procedures for
introducing evidence as the case pro-

ceeds. Assisters do not necessarily need
court experience to provide help. If the
litigant has language difficulty or is oth-
erwise limited in literacy or comprehen-
sion of the process, afriend who is able
to read and understand the materials and
accurately interpret the information pro-
vided by the judge and opposing coun-
sel would be helpful to thelitigant. In
extreme cases, the judge may need to
adjourn the matter sua sponte and seek
pro bono counsel for the unrepresented
party. Thisis particularly appropriate
when the litigant speaks a different lan-
guage or is a person with mental or
comprehension handicaps.

Conclusion

The challenge for the trial judge
dealing with unrepresented litigantsis
to ensure they have a full opportunity
to present their cases for resolution on
the merits. The duty of impartiality
requires the judge to consider al com-
petent evidence in the possession of the
unrepresented litigant. We have sug-
gested a number of techniques to help
judges accomplish that result. We
believe that they are fully acceptable
under both the majority and minority
views of the judge's role in these types
of proceedings. We invite responses to
this analysis and hope it will encourage
trial judges to contribute additional
techniques they have found useful and
effective in these situations.'®

Notes

1. See John M. Greacen, No Legal Advice from
Court Personnd: What Does That Mean, JUbGES' J,
Winter 1995, at 10; J. Greacen, Legal Information
vs. Legal Advice: Developments during the Last
Five Years, JubicaTure 84 (2001), at 198; Richard
Zorza, Reconceptualizing the Relationship Between
Legal Ethics and Technological Innovation in Legal
Practice: From Threat to Opportunity; 67 FORDHAM
L. Rev. 2659 (1999); R. ZorzA, THE SELF-HELP
FRIENDLY CouRT: DESIGNED FROM THE GROUND UP
To WORK FOR PeoPLE WITHOUT LAWYERS (National
Center for State Courts 2002).

2. John M. Greacen, What \\e Know and Do
Not Know about Saif-Represented Litigants
(CdiforniaAdminigtrative Office of the Courts,
Center for Children and Families).

3. Fam. Ct. Rev,, val. 40, no. 1 (Jan. 2002). See
also Russl Engler, And Justice for All-Including
the Unrepresented Poor: Revisiting the Roles of the
Judges, Mediators, and Clerks, 67 Fordham L. Rev.
(1988).

4. Form 4A-201 B, Disgtrict Court Rules of
Procedure for Domestic Relations Matters,
Responsibility of Self-Represented Party.

5. Available at www.abanet.org/cpr/
mgjc/toc.html. Although the ABA Code of Judicid
Conduct appliesto judges only asit was adopted in
the state in which the judge presides, and states often
modify ABA codesin the course of adopting them,
we are not avare of any state that has modified these
sectionsin any way that would affect our analysis.

6. State of California, Commission on Judicia
Performance, Inquiry Concerning Judge Fred L.
Heene, Jr.,, No. 153 (Oct. 13, 1999).

7. ABA Mobe. Cobe oF JubiciAL ConbucT, 1-97.

8. Tom Tyler, What |s Procedural Justice?
Criteria Used by Citizens to Assess the Fairness of
Legal Procedures, 22 LAw AND SocieTy ReviEw 1
(1988), at 103. On page 126, Tyler reports separate-
ly the data for uncontested and contested matters.
We rely on the data for contested matters. The
study found overall that the most important factor
inlitigants' assessments was the perception of the
judge's effort to be fair.

9. 422 U.S. 806 (1975).

10. 528 U.S. 152 (2000).

11.Margaret H. Marshal, Massachusetts
Conference on Pro Se Litigants (Mar. 15, 2001)
(unpublished speech) (on file with author).

12. Hainesv. Kerner, 404 U.S. 519, 520-21
(1972). But see Mmoe v. Commonwesdlth, 473
N.E.2d 169 (Mass. 1985) (Mass. Supreme Judicia
Court reversed tria judge's denia of motion to dis-
miss pro se complaint following three-day hearing
at which pro selitigant was alowed to supplement
and clarify 35-page complaint oraly).

13. Eagle Eye Fishing Corp. v. U.S. Dep't of
Commerce, 20 F.3d 503 (1<t Cir. 1994); Mdik v.
Coughlin, 506 N.Y.S.2d 844 (N.Y. Sup. 1986);
Conn. Light & Power Co. v. Kluczinsky, 370 A.2d
1306 (Conn. 1976).

14. See supra, note 4

15. The court surmised that the appellant mere-
ly copied abrief from another case and changed a
few wordsin an atempt to make it
relevant to his case.

16. For instance, Dr. Goldschmidt urges that
court staff be trained to advise litigants concerning
“the elements of common causes of action, defens-
es, statutes of limitations, service of process, execu-
tion of judgment, and other procedura require-
ments,” taking issue with limitations one of the
authors advocated in other articles. (See supra, note
1.) We choose not to address those issues here
because the article focuses on the role of the tria
judge, not staff.

17. Dr. Goldschmidt recommends the formal
rules of procedure and evidence be relaxed for cases
involving self-represented litigants. We know of no
date that has formally adopted this principlein its
rules. However, the trid judge can choose to con-
duct a hearing or trid in an informal manner and
sgnd thisto the parties by stating that they will be
given an opportunity to tell the judge whatever they
think the judge needs to know about the meatter.

18. ZorzA, THE SeLF-HELP FRIENDLY COURT,
supranote 1, a 75.

19. John M. Greacen writesaregular columnin
The Judges Journal and will include al suggestions
and comments received in response to this article
in afuture column. He can be reached at
john@greacen.net.

46 The JHHBS’ Journal Winter 2003 American Bar Association Volume 42, Number 1

The acknowl

lgment must include the following: title, author, publication title, including volume, issue and date, the identical copyright notice as it

appearsin our publication, and the legend “ Reproduced by permission. All rights reserved. This information or any portion thereof may not be copied or
disseminated in any form or by any means or downloaded or stored in an electronic database or retrieva system without the express written consent of the

American Bar Association.”



